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This is a Chapter 7 case in which an Adversary Proceedi ng

was commenced by the plaintiff, Mrine Mdland Bank ("Mrine")

under 11 U S. C § b523(a)(6)! seeking a declaration that two

111 U.S.C. §8 523(a)(6) excepts from di scharge any debt "for
wilful and malicious injury by the debtor to another entity or to
the property of another entity."
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sanction awards in favor of Marine? nust survive discharge in this
| awyer-debtor's voluntary, personal bankruptcy. By Modtion for
Summary Judgnent, Marine argues that such declaration is commanded
as a matter of law, by virtue of the doctrine of collateral
est oppel .

The Debtor, WIIliam Dennis Huber ("Huber") argues that
there is a triable issue of fact as to whether the sanctions are
properly characterized as arising out of a "wilful and malicious
injury." He believes that conplete discovery and a trial by jury
in this Court will prove that his actions in suing Marine, its

| awyers, in insurers, its enployees and others in the nine civil

2The first sanction award was rendered by the United States
District Court of this District, Honorable R chard J. Arcara,
United States District Judge, by Decision and Order dated
Sept ember 23, 1993, in the sumof $42,262 in attorney's fees.
That award and the two sanctions deci sions upon which it was
based are final. The other sanctions award emanates from a
deci sion rendered by State Suprene Court on January 19, 1993.
Al t hough the anmount of the State Court award had not been
determ ned by the State Court by the tinme the Debtor sought
bankruptcy relief, the decision awarding attorney's fees and
costs to Marine is final, and Marine has submtted affidavits to
State Court seeking a total of $109,890 in attorney's fees and
costs in connection with that decision. As to the State award,
Marine initially asked that the present court determ ne the
appropriate anount of damages arising fromthe Debtor's conduct,
as well as declare that anount to be non-di schargeable. On June
4, 1994,the State Court properly rendered its decision as to
amount, $78,759.50 to Marine and $46,262.00 to a non-plaintiff
here, Utica Mitual |nsurance Co.
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actions that he comrenced (resulting in the award of sanctions
agai nst hinm were an innocent quest for justice. (He has already
filed extensive discovery requests and notices to depose in the
present litigation.)

If Marine is entitled to sumary judgnent, it wll be
spared what it believes to be a continuation of what previous
Courts have found to be vexatious, bad faith efforts by Huber to
intimdate it, its lawers, and its enployees from efforts to
col l ect student | oans he owes Marine.?

If Marine is not so entitled, then Huber will get the
trial that he clainms he unsuccessfully sought to obtain in the
nunmerous | awsuits he comenced agai nst Marine and ot hers.

The legal issue presented is that of the preclusive
effect, if any, of the sanctions decisions and awards, for section
523(a) (6) purposes.

If there is a novel elenent to the issue at bar, it is
that the sanctions awards thenselves were not the subject of
pl enary adjudication in the prior courts. The Federal Court
sanctions award was rendered as punishnment for the Debtor's

decision to pursue, and conduct in pursuing, various neritless

3These student | oans were decl ared non-di schargeable by this
Court. See the Decision and Order of March 21, 1994 in A P. #93-
1306, ___, B.R ___. Huber has appeal ed that deci sion.
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civil clains against Marine. The sanctions were awarded by the
Bench, on notion, without evidentiary hearing or trial directed
specifically thereto, as discussed |ater. The State Court deci sion
simlarly was the result of a notion under N.Y. Cv. Prac. L. & R
8§ 8303-a and was not itself the subject of the type of plenary
proceedi ngs that an action for abuse of process (or the |like) m ght
have spawned. That neither of the sanctions awards were rendered
as "decisions after trial" makes resort to excellent published
expositions of applicable principles sonewhat less than fully
sati sfying, since (as discussed |later) those expositions usually
addr ess pre-bankruptcy judgnents rendered after trial onthe nerits
of a conplaint, indictnent or other sim/lar device.

For reasons to be discussed herein, the distinction
between plenary adjudication and the award of sanctions on
proceedings initiated by notion during the course of civil
litigation not directed specifically thereto, is not decisive in
the case at the present Bar.

This Court finds that (1) the sanctions awards were
awards for "wilful and malicious"” injuries by the Debtor, (2) they
were previously fully and fairly adjudicated in the Courts that
rendered the awards, and (3) were properly before those courts and

wer e necessarily adjudi cated by those Courts accordi ng to standards
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and a burden of proof consistent with 11 US. C § 523(a)(6).*
Consequently, this Court will not force Marine to relitigate, for
di schargeability purposes, the matters decided by those Courts.
VWile a determnation of dischargeability is exclusively the
province of this Court, this Court's inquiry ends once it has nade
each of the findings enunerated above, exercising its own
i ndependent discretion in doing so, and its exclusive authority to

interpret 11 U S.C. 8 523(a)(6) at the trial |evel.

ANALYSI S

A. The proceedings in the Pre-bankruptcy Courts.

The facts of Huber's actions against Mari ne M dl and Bank
are a matter of record in various public offices and were set forth
by the U S. District Court of this District in its decision dated

Septenber 4, 1992. They are quoted here in pertinent part:

Bet ween 1976 and 1983, Huber applied for and
received a nunber of student |oans from
Marine. On May 31, 1988, Huber conmenced an
action in New York State Suprene Court ("Huber

“The burden of proof under 8§ 523(a)(6) is "a fair
preponderance of the evidence"; see G ogan v. Garner, 489 U. S
279 (1991).
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") alleging, in part, that Marine on several
occasi ons gave i ncorrect i nformation regarding
paynment status of Huber's student loans to
credit bureaus and that Marine breached its
duty to Huber by not correcting the
i nformati on when infornmed that it was correct.

...[in June, 1988, Marine obtained TRWreports
so that they could examne the information
that Marine had reported to TRWregarding the
student | oan and respond to Huber's assertions
in Huber 1.]

On March 5, 1990, Huber commenced an action in
[the United States District Court for the
Western District of New York], Huber 11,
agai nst Marine, Uica Mitual Insurance Conpany

and the law firm of Maghran, MCarthy &
Flynn ... alleging that they violated the
"Fair Credit Reporting Act' ...by obtaining
the June 20, 1988 and June 22, 1988 consuner
reports involving Huber. The Conplaint in
Huber 11 seeks damages of $750,000. On June
6, 1990, Marine filed a Mtion for Summary
Judgnent seeking to have the Conplaint in
Huber 11 dism ssed. The Summary Judgnent
nmotion had attached to it, as exhibits, copies
of Huber's student | oan applications.

On June 19, 1990, Huber filed another action
agai nst Marine in New York State Suprene Court
(Huber 111) asserting various causes of action
allegedly arising from Marine obtaining the
credit reports on June 20, 1988 and June 22,
1988, and subsequent attaching of these
reports and Huber's student | oan applications
as exhibits to Marine's notion for sunmary
judgnent in Huber Il. Uica and Maghran were
al so nanmed as defendants in Huber I11.

On July 9, 1990, Huber filed an anended

Complaint in Huber 111 adding George L.
Cowni e, Linda A. Hottum and Peter J. Miurrett,
1l as defendants. Cownie and Miurrett are

attorneys who were representing Marine.
Hott umwas an enpl oyee of Marine. On July 26,
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1990, Huber filed a nmotion to anmend the
conplaint in Huber Il to add Cownie, Hottum
and Murrett as defendants. Huber subsequently
stipulated to dismssal of Uica and Maghran
from Huber 11 and has voluntarily dism ssed
Utica, Maghran and Murrett from Huber 111

On Cctober 12, 1990, Huber wi thdrew his notion
to anend the conplaint in Huber Il and filed
Huber IVin [the United States District Court
for the Wstern District of New York]
asserting clainms under the Internal Revenue
Code ... and the Right to Financial Privacy
Act ... against Marine, Cownie and Hottum
Specifically, Huber alleged that by including
his student |oan applications as exhibits in
Marine's summary judgnent notion in Huber I1,
def endant s unl awf ul |y di scl osed certain
income tax information that was included as
part of the student |oan applications. The
conplaint in Huber IV sought $56,000,000 in
damages.

On Decenber 9, 1990, Huber commenced yet
anot her action against Marine in New York
State Supreme Court (Huber V) asserting
vari ous causes of action including violations
of the H gher Education Act of 1965 ... and
N.Y. Gen.Bus.L. 88 380, 601, breach of
contract, gross negligence, extortion, |ibel
and intentional infliction of enot i onal
di stress. Huber alleged that these clains
arose from Marine's attenpt to collect on
student | oans that were not due and reporting
to credit bureaus, between Novenber 1989 and
Decenber 1990, that Huber's |oans were
del i nquent in 1987 and 1990.

On April 2, 1991, Huber commenced an action
against Marine in the United States District
Court for the Mddle District of North
Carolina ("Huber VI") alleging various causes
of action including violations of the Hi gher
Education Act of 1965 ... and N. Y. Gen. Bus. L.
8 601, gross negligence and |ibel. Huber
subsequent |y voluntarily di sm ssed this
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action.

On April 23, 1991, Huber commenced Huber VI
in [the United States District Court for the
Western District of New York] against Marine
alleging that Marine violated the Hi gher
Education Act, 20 U S C § 1080(a). On
Decenber 6, 1991, Huber filed an anmended
conpl ai nt addi ng causes of action under RICO
In his anended conpl aint, Huber asserted that
Marine's action in attenpting to collect on
his student |oans and reporting his paynent
status to credit bureaus when the |oans were
in fact not due, constituted extortion and
mai | fraud.

At the sane tinme Huber commenced Huber VII, he
al so commenced a separate action in New York
State Suprenme Court ("Huber VIII") asserting
the pendent state law clains that had
previously been included in the action filed
in the Mddle District of North Carolina,
Huber VI.

On Cctober 28, 1991, the Hon. Vincent E
Doyl e, Suprene Court Justice, New York State
Suprene Court, Erie County, issued an Opinion
in which he granted defendants' notion for
summary judgnent in Huber [11.

On Decenber 4, 1991, Justice Doyle issued an
Qpinion in which he granted Marine's notions
for summary judgnent in Huber I, Huber V and
Huber VIII.

On April 6, 1992, Huber commenced another
action in [the United States District Court
for the Western District of New York] ("Huber
| X") against Marine, Cownie and Maghran under
N.Y.Jud. L. 8 487 claimng that Justice Doyle's
Decenber 4, 1991 Opi ni on was procured by fraud
and deceit. On March 26, 1992, Huber noved
before Justice Doyle in New York State Suprene
Court to vacate the Decenber 4, 1991 Opi ni on,
pursuant to NY.Cv.Prac.L.& R 8§ 5015(a)(3),
based on the alleged m srepresentati ons mde
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to the court by the defendants.

On Septenmber 4, 1992, [the United States
District Court for the Western District of New
Yor k] issued three separate decisions granting
defendant's notions for summary judgnent in
Huber 11, Huber 1V and Huber VII. Al so on
Septenber 4, 1992, the Court issued a decision
in Huber 1 X, staying that action until Justice
Doyl e [decided] Huber's notion to vacate the
Decenber 4, 1991 Opi ni on.

The Court notes that, on or about Novenber 1,
1991, Huber filed a verified petition of
gri evance against George L. Cownie and Peter
J. Murrett, IIl with the Attorney Gievance
Comm ttee of the New York State Suprene Court,
Appel | ate Di vi si on, Fourth Depart nent,
claimng that Cownie and Mirrett: (a) nmade
m srepresentations to courts of law (2)
conceal ed and failed to di sclose evidence; (3)
made false sworn statenents; (4) counseled
their client in conduct that was unlawful; (5)
failed to inform the courts of the false
statenents and unlawful conduct; [and so
forth.]®

Huber 11, 90-CV-235A;

Huber 1V, 90- CV-1058A;

Huber VI, 91-CV-267, at 3-7,

(WD.N. Y. Sept. 4, 1992)

In the context of a notion by Marine and

defendants in Huber I1, IV and VII (Huber disagrees

nunber i ng)

expressly

for sanctions under Rule 11, F.R Cv.P.,

stated that "instead of relying solely on Rul

SFor
commenced

Page 9

t he ot her
with the
the Court

e 11, the

his part, Huber argues that each of the actions he
were independently justified. The sanctioning courts
heard those argunents and di sagreed with him
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Court will rely primarily onits inherent power to i npose sanctions
for bad faith conduct on the part of Ilitigants and their
attorneys,"” Id. at 8, citing Chanbers v. Nasco, Inc., 501 U S 32
(1991). (Chanbers nade it clear that a District Court has i nherent
authority to sanction parties appearing before it for acting "in
bad faith, vexatiously, wantonly, or for oppressive reasons.")
The District Court found that Huber indeed "has acted in
bad faith, vexatiously, wantonly and for oppressive reasons
t hroughout this litigation [Huber 1I, IV and VII, at 9]." The
District Court further expressly stated that "the Court recogni zes,
when inposing sanctions, it nmust conply with the mandates of due

process.... However, no hearing is required in this case because

Huber's sancti onabl e conduct has occurred either in the presence of

the Court or in papers he has filed."?®

That Court found that Huber "has inplenmented a schene to
harass Marine by running up the cost of litigation to the point
where Marine will no longer find it profitable to pursue Huber for
repaynent of his loans. In addition the Court finds that Huber has

attenpted to commt fraud upon this Court by making msrepre-

5This finding is the one nost central to Huber's argunents
here, for Huber wants the present Court to find that the | ack of
trial defeats Marine's effort to set up collateral estoppel.
This will be discussed, and rejected, later in this decision.



Case No. 93-12782 K, AP 93-1308 K Page 11

sentations as to his status as a full-time student.” Id. at 9.
The Court nade other inportant statenents, e.g.:

"The filing of multiple lawsuits against a
party for the purpose of harassnent is an
abuse of the judicial process and cannot be
tolerated by this Court. Wile his clains may
not be frivolous, his notives for filing the
clainms were inproper.” 1d. at 10.

"...it was Huber's intention to abuse the
judicial process.” 1d. at 10.

"Anot her indication of Huber's bad faith is
the anounts of damges he sought in the

different actions he has filed ... when viewed
in light of the allegations nmade against
Marine in each of the conplaints, these damage
anounts are outrageous." |d. at 13.

"Furt her evidence of Huber's bad faith are his
attenpts to attack Marine's attorneys and
enpl oyees in their personal capacity. ... when
these actions are viewed in |ight of Huber's
other conduct in these cases, it is clear
that, as part of his overall schenme, Huber
intended to intimdate Marine's attorneys and
enpl oyees into not representing Marine's
interests.” |d at 13.

"Huber m srepresented to the Court that in My
of 1990 he was a student at Liberty University
and that his program of study at Liberty
University was not a correspondence course.
These m srepresentati ons anount to an attenpt
by Huber to commt a fraud upon this Court and
are sanctionable under the Court's inherent
power." 1d. at 15.

The District Court concl uded:
In sum the Court finds that Huber, in an

effort to dissuade Marine from trying to
collect on his student | oans, entered into a
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schenme to harass and intim date Marine through
abuse of the judicial process. He has filed
multiple baseless and neritless |awsuits
agai nst Marine and its attorneys and
enpl oyees. In light of the nature of the
all egations made in these |lawsuits, and their
obvious lack of nerit, they seek outrageous
anounts of damages that could not reasonably
have been based on Huber's actual injuries.
Huber has admtted during the course of court
proceedi ngs that he threatened to sue Marine
every nonth until Marine acquiesced to his
demands. Huber has also attenpted to commt
fraud upon this Court by m srepresenting his
status as a student at Liberty University and
the "correspondence" course nature of his
program of study there. In addition he
attenpted to intimdate Marine's attorneys by
suing themin their personal capacity, filing
grievances against them with the grievance
commnttee and mnmeking frivolous sanctions
notions against them When all of these
factors are viewed together, they clearly show
that Huber was operating in bad faith,
vexatiously, wantonly and for oppressive
reasons. Therefore hi s conduct IS
sanctionabl e under the Court's inherent power.
See Chanbers, Sassower v. Field, No. 91-7891,
slip op. at 6398 (2d G r. August 13, 1992).

Id. at 15, 16.

The District Court could not have been nore cautious in
its holding. "The Court recognizes that a District Court's powers
to sanction attorney and litigant conduct nust be exercised with
great restraint and discretion due to their potency," it said.
"Thus, when there is bad faith conduct in the course of litigation

that could be adequately sanctioned under either Rule 11 or 28
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US C § 1927, the Court should rely on those statutes rather than
its inherent power.... However 'if in the informed discretion of
the court, neither the statute nor the rules are up to the task,
the court may safely rely on its inherent power.'...." It added:

In this case, while sone of Huber's bad faith
conduct may be sanctionable under Rule 11 and
8§ 1927, it is so intertwi ned with conduct that
only the Court's inherent powers can address
that it would require extensive and needl ess
litigation in order for the Court to properly
det erm ne whi ch conduct is sanctioned by which

authority. Instead, the Court wll rely
primarily upon its inherent power, although it
will also inpose sanctions under Rule 11 and
8§ 1927.

Id. at 16, 17.

The District Court held: “In light of the Court's
findings that Huber has acted in bad faith throughout this
litigation, the Court wll award as a sanction to Marine and the
ot her defendants all attorneys fees and costs associ ated wi th Huber
I, Huber IV, and Huber VII. The Court will also fine Huber $1, 000
for his abuse of the judicial process... The Court shall require
Marine and the other defendants to submt affidavits of reasonable
attorneys fees and costs associated with Huber 11, Huber 1V and
Huber VI 1. The Court recognizes that before it can inpose a
sanction of attorneys fees, it nust take into account the financi al
circunstances of the plaintiff... Thus, in order to insure that

Huber receives due process, the Court will allow Huber to respond
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to the affidavits of attorneys fees and costs. Huber's responding
affidavit should raise any objections to the reasonabl eness of
Marine attorneys fees and costs, and should state any reasons why
his financial circunstances are such that the sanctions wll be
unduly burdensone... In addition to the nonetary sanctions stated
above, the Court will also enjoin Huber from bringing any further
actions in this Court against Marine or its attorneys, officers,
agents or enpl oyees based on the transactions underlying Huber 1|1
Huber 1V, Huber VII and Huber | X wi thout prior permssion fromthe
Court. Huber's onerous, multiplicious and baseless litigation
agai nst Marine poses a direct threat to this Court's ability to
carry out its constitutional functions.” 1d. at 18, 19.

Al t hough the Septenber 4, 1992 decision of the District
Court was initially rendered in Huber 11, Huber 1V and Huber VII,
it was also incorporated into a February 24, 1993 decision of the
District Court in and made applicable to, Huber IX

The sanctions decisions of the State Court were to
simlar effect. Thus, in a decision entered in Huber |, Huber V
and Huber VIII, State Suprenme Court Justice Vincent E. Doyl e rul ed,
on January 19, 1993, that there should be an award agai nst Huber
under N Y. Cv. L.& R § 8303-a. The Court explained that

provi sion as foll ows:

Particularly pertinent in part tothis case is
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subdivision (c) which specifies alternative
grounds for a finding of frivol ousness both of
which require "bad faith:"

(1) The claim or defense was solely to del ay
or prolong the litigation or to harass or
mal i ci ously 1 njure another; or

(2) The claim or defense had no reasonable
basis in law or fact....

A review of the record in this case reveals
that the actions comenced in this Court:
Huber |, Huber |11, Huber V and Huber VIII, as
well as actions filed in the United States
District Court for the Western District of New
York: Huber 11, Huber IV and Huber VII, have
all been dismssed on notions for summary
judgnent as neritless. Also, this Court finds
t hat Huber has comrenced and continued
basel ess and neritless litigation in bad faith
primarily to harass Marine, its enpl oyees and
attorneys in an attenpt to dissuade Marine
fromtrying to collect on his student |oans.
Besides the lack of merit in all of Huber's
cl ai ns, there are several other factors
clearly denonstrating Huber's bad faith and
intention to harass Mari ne.

Huber 1, 88-6748,

Huber V, 91-213,

Huber VII11, 91-4083,

at 17, 18 (N. Y. Sup. Ct

January 19, 1993)

After a careful recitation of the elenents and factors

leading to its decision (simlar tothe recitation by the District
Court), that Court awarded to Marine and the other naned

def endants, attorneys' fees and costs agai nst Huber, the anpunt to

be decided after affidavits of fees and costs were subnmtted and
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after Huber had an opportunity to respond thereto.

Huber filed the present bankruptcy petition on Septenber
17, 1993, before a dollar amount was established in State Court
pursuant to the State Court sanctions decision. |[See footnote 2,
above. ]

On Cctober 4, 1993, the United States Court of Appeals
for the Second Circuit affirmed, on Huber's appeal, the District
Court's award of sanctions agai nst Huber.

Proceedings are continuing in the District Court as to
the fines that were assessed and other matters properly before that

Court.

B. The Governi ng Principles.

In nmoving for summary judgnent, Marine argues that it
ought not to be required to "relitigate” the matter of sanctions;
that it is entitled to a judgnent, as a matter of |aw, that Huber's
actions were wilful and malicious under 11 U S.C. 8§ 523(a)(6).

The principles governing the preclusive effect of non-

bankruptcy court decisions have been extensively exam ned.’

'See, in particular, the excellent exposition by Jeffrey T.
Ferriell, "The Preclusive Effect of State Court Decisions in
Bankruptcy," 58 American Bankruptcy Law Journal 349 (1984), and
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continued at 59 Anerican Bankruptcy Law Journal 55 (1985).

Al though any inquiry in such regards nust begin with the
United States Supreme Court's decision in Brown v. Felson, 442
U S 127 (1979), that case is of little guidance here. That case
addressed the dischargeability provision of the Bankruptcy Act of
1898 - section 17 thereof, which had been codified at forner 11
US C § 35

The question before the Court was whether a Bankruptcy Court
may consi der evidence extrinsic to the Judgnment and Record of a
prior state suit when determ ni ng whet her a debt previously
reduced to judgnent is dischargeable. 1In that case, the
plaintiff had been guarantor of a certain obligation of the
def endant -debtor, and the plaintiff had been sued in State Court
on the guarantee. He had cross clained in State Court agai nst
the debtor, alleging that he had been induced to sign a guarantee
"by m srepresentations and non-di scl osures of material facts."
The suit was settled by stipulation, and neither the stipulation
nor the resulting judgnent indicated the cause of action on which
the debtor's liability to the plaintiff had been based. Shortly
thereafter, the debtor filed bankruptcy and the plaintiff
comenced a dischargeability action alleging fraud, deceit, and
mal i ci ous conversion. The debtor sought to bar "relitigation" of
the nature of his debt to the plaintiff, claimng that the prior
state court proceeding had not resulted in a finding of fraud and
that res judicata prohibited the plaintiff from now seeking to
establish fraud.

The Court stated that "here careful inquiry reveal s that
neither the interest served by res judicata, the process of
orderly adjudication in State Courts, nor the policies of the
Bankruptcy Act would be well served by foreclosing [the
plaintiff] fromsubmtting additional evidence to prove his
case." Brown at 132. The Court reasoned that when
di schargeability issues are not identical to those arising under
State Law, the parties have little incentive to litigate them
"In the collection suit, the debtor's bankruptcy is stil
hypot hetical. The rule proposed by [the debtor] would force an
otherwise unwilling party to try [dischargeability] questions to
the hilt in order to protect hinself against the nmere possibility
that a debtor m ght take bankruptcy in the future. In many
cases, such litigation would prove, in the end, to have been
entirely unnecessary.... So long as a debtor is solvent, the
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Consider the illustrative and persuasi ve case of Spil man
v. Harley, 656 F.2d 224 (3d Cir. 1981). |In that case the plaintiff
had obtained a judgnent against the debtor in State Court for
personal injuries caused when the debtor, allegedly intoxicated,
had driven his car onto the sidewal k, striking the plaintiff. The
debt or noved for judgnment on the pl eadings on the grounds that the
plaintiff had not shown that the debtor had acted wilfully or

mal i ciously and that the State Court judgnent specifically recited

debtor and creditor alike may prefer a sinple contract suit to
conplex tort litigation." Brown at 135.

The Court al so described the distinction between res
judicata and "the narrower principle of collateral estoppel."”
"Whereas res judicata forecloses all that which m ght have been
l[itigated previously, collateral estoppel treats as final only
t hose questions actually and necessarily decided in a prior
suit.... If, in the course of adjudicating a state-|aw question,
a State Court should determ ne factual issues using standards
identical to those of [the dischargeability provision of the

Bankruptcy Law] than collateral estoppel, in the absence of
countervailing statutory policy, would bar relitigation of those
i ssues in the Bankruptcy Court."” Brown at 139.

It can be seen that in Brown v. Felson it was the Debtor who
sought to avoid "relitigation" of matters which he believed m ght
have been litigated previously. 1In the present case the roles
are reversed. The debtor argues that he is entitled to plenary
trial as to the merits of Marine's dischargeability conpl aint,
while Marine believes that the wi | ful ness, maliciousness of
Huber's acts were previously "actually and necessarily deci ded"
inits favor, and that collateral estoppel bars relitigation.
Since Brown v. Fel son expressly addressed res judicata only, and
i nvol ved an extrenely different fact circunstance, it is of
l[ittle guidance in the present case.
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that the State Court had found "no wanton, w |l ful m sconduct” by
the debtor. The Bankruptcy Court essentially agreed with the
debtor and declared the debt discharged. The District Court
af firnmed.

The Circuit reversed. It noted that sonme courts had held
that collateral estoppel should not apply in dischargeability
determ nations because of the Bankruptcy Court's exclusive
jurisdiction over dischargeability questions. It further noted
that some courts which hold that collateral estoppel does not
generally apply will accept the facts recited in a judgnent as true
where the judgnent was a consent judgnment or where the bankrupt
consented to certain allegations. It noted that in the N nth
Circuit, a state court judgnent may establish a prim facie case of
non-di schargeability, but that the bankrupt could rebut, and the
Bankruptcy Court would not be bound by the determ nations of the
state court. Sonme other courts, the Third Grcuit noted, would
apply col l ateral estoppel where the i ssue was previously litigated
by the parties. The Third Crcuit stated that applying collateral
estoppel is logically consistent wwth the Suprene Court's deci sion
in Brown v. Fel son and t he exclusive jurisdiction of the bankruptcy
courts, while at the sane tinme encouraging judicial econony.

The Third G rcuit correctly stated:

The determ nation whether or not a certain
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debt is dischargeable is a |egal conclusion
based wupon the facts in the case. The
bankruptcy court has exclusive jurisdictionto
make that | egal conclusion. It nust apply the
statute to the facts and decide to discharge
or not. Therefore, res judicata does not
apply to prevent litigation of every issue
whi ch m ght have been covered in the State
Court proceeding on the debt. However, that
Congress intended the Bankruptcy Court to
determine the final result - dischargeability
or not - does not require the Bankruptcy Court
to redetermine all the underlying facts. As
the Court held in Brown, where the facts
necessary for a dischargeability determ nation
were not necessary to the determ nation in the
prior judgnent, the parties should not be
bound or el se the parties woul d al ways have to
anticipate future bankruptcy proceedi ngs and
the State Courts would be deciding facts not
necessary to the state proceedings but only
relevant to a possible future bankruptcy
pr oceedi ng. In effect, State Courts would
then be deciding issues directly concerning
di schargeability, contrary to congressional
i ntent. However, where the factual 1ssues
necessary for dischargeability determ nation
were also necessary to the State Court
determ nation, the parties would not have to
antici pate the bankruptcy proceedi ngs and the
State Courts would not be determ ning issues
irrelevant to the State proceedings.

Col |l ateral estoppel is applied to encourage
the parties to present their best argunents on
the issues in question in the first instance
and thereby save judicial tinme. There is no
reason to suppose that parties wll not
vigorously present their case on issues
necessary to the State Court proceeding or
that the Bankruptcy Court will be any nore
fair or accurate than the State Court in the
determ nation of the facts. Thus, there is no
reason to allow relitigation of facts
previously litigated which were necessary to
the outconme of that prior litigation. Thi s
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Court holds that where all the requirenents of
col | ateral est oppel are net, col | ateral
estoppel should preclude relitigation of
factual issues.

Col | ateral estoppel requires that the precise
issue in the | ater proceedi ngs had been rai sed
in the prior proceeding, that the issue is
actually litigated, and that the determ nation
was necessary to the outcone....

If the inportant issues were not actually

litigated in the prior proceeding, as is the

case with a default judgnment, then collatera

estoppel does not bar relitigation in the

Bankruptcy Court. ...

Thus, before applying the doctrine of

col | ateral estoppel, the Bankruptcy Court nust

determine if the issue was actually litigated

and was necessary to the decisionin the State

Court. To do this the Bankruptcy Court shoul d

look at the entire record of the State

proceedi ng, not just the judgnent, ... or hold

a hearing if necessary....

Spi l man at 227, 228.

Exam ning the record, the Third Crcuit could not
determ ne whether the state court's "finding of no wantonness or
w | ful ness” was or was not a necessary finding. It also found that
there was no determnation that the definition of wantonness and
mal i ce for purposes of the State Traffic Code is the sane as the
definition of wlfulness and nmalice for dischargeability
determ nations: "Thus," the Court stated, "even if there were a
factual basis for the state court to make a finding of no wanton or

W | ful m sconduct the Bankruptcy Court would be required to apply
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t he bankruptcy dischargeability standard to those facts.” Spil man
at 229.

The Third Crcuit directed the Bankruptcy Court to
determ ne, by | ooking at the entire state record, whether the issue
of wlful and malicious action on the part of the Debtor was
actually litigated and was necessary to the State Court deci sion.
"Only if that is sois [the plaintiff] estopped to argue the claim
is not dischargeable. If not, [the plaintiff] is not estopped and
must be given the opportunity to present evidence to the Bankruptcy
Judge that [the debtor] did wilfully and maliciously cause injury
to her." Spilman at 229.

It can be seen that the Spil man case, though instructive
as to the law, is not directly on point. 1In the Spilnman case the
creditor sought the opportunity to put in additional evidence to
prove that the injury was wlful and malicious, and the Third
Crcuit granted the plaintiff that opportunity. Here, the creditor
beli eves that the decisions by Judge Arcara and Justice Doyle did
constitute a finding of wilful and malicious injury, and it argues
that the Debtor ought not to be permtted to relitigate those
findings in his defense to this dischargeability conplaint.

This is not an instance in which the Debtor sinply
desires that the Bankruptcy Court make an independent finding of

fact based upon a review of the existing record, so that all rights
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would be served if this Court were to deny application of
coll ateral estoppel but limt consideration to its own exam nation
of the record of proceedings before the District Court and the
State Court.® Huber has al ready nade substantial discovery demands
here, wherein (when viewed in the |light nost favorable to Huber) he
seeks to obtain evidence to prove that he was the victim of
wrongful conduct by Marine and others, and that the litigation
activities that resulted in the award of sanctions agai nst hi mwere
not undertaken maliciously.

(By any fair neasure, however, portions of the demands
are clearly overreaching and onerous, calling for production of,
for exanple, "All affidavits signed and filed in all courts in al
[ Huber] actions ..."; "All briefs and nenoranda of | aw signed and
filed in all courts in all [Huber] actions ...." Furt her nore,
these demands are nothing new in the long history of Huber's
attacks upon Marine. Also, Huber inproperly sent copies of the
deposition notices directly to deponent/enpl oyees of Marine al ong
with individually "highlighted" copies of penal |aw provisions
governing perjury. He even sent a letter to Marine's in-house

counsel warning "1'Il also have sone questions for Justice Doyle

8See the text acconpanying footnotes 321-324 in Ferriell,
"The Preclusive Effect of State Court Decisions in Bankruptcy
(second installnment), 59 American Bankruptcy Law Journal 55.
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about his contradictory opinions. (How do you think he'll explain
then?)." Justice Doyle is the State Suprene Court Justice whose
sanctions award is one subject of the litigation here.)

Again viewed in the light nost favorable to Huber, the
question before the present Court is whether an intelligent and
wel | -educated, legally-trained person who has |ost a nunber of
lawsuits nmay so fervently believe that the various adverse
decisions were wong (or so fervently believe that they were
procured by the opponent's wongful behavior), that he is free to
engage in vexatious conduct, and incur sanctions therefor, yet
ultimately get to submt his version of the "rightness" of his
cause to a jury when he seeks shelter in Bankruptcy Court.

Huber fails to offer to this Court anything not already
adj udicated in the previous Courts. Rather than claimng that his
sanctionable actions were the consequence of pique; or of sone
i1l ness he was suffering; or of zeal ous sacrifice; or of sonme well -
meani ng and excusabl e m sunderstandi ng of the proper uses of the
judicial process; or of longing of faith; or of sone influence
coercing his conduct, or the like, he clains that the Courts that
found his actions to be sanctionable were sinply wong. It is the
basis of his belief that those Courts were wong, that he wants to
put to a jury here. He nmay not do so.

To say that there can be no nmalice when one has had many
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days in Court, and lost, but nonetheless injures his opponents
because he believes the cause to be just, invokes an "ends
justifies the means" brand of logic which, if applied to 11 U. S.C
8§ 523(a)(6) would have anarchical results.

The proper place for Huber to have fulfilled his aimto
"have his nane cleared ... of the allegations of wilful intent to
maliciously injure Marine" was in the Courts that found that he

had such wrongful intent.

As anot her Court has said: "'The bottomline ... is very
sinple. The debtor has had his day in court and lost.' The issues
of intent and malice were fully Ilitigated and necessarily

determned in the [prior] proceedings, and the bankruptcy court's

application of collateral estoppel [is] proper."?®

°ln re Condict, 71 B.R 485, 488 (N.D.IlI. 1987).
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DI SCUSSI ON

I n nost instances in which collateral estoppel is placed
at issue in the context of a Bankruptcy Court determ nation of
di schargeability, the debt in question is a judgnent debt awarded
by a jury or other finder of fact upon the allegations of a
conplaint or other pleading, after opportunity for discovery and
trial. Here, the debts in question (the sanctions awards
t hensel ves) were rendered on sanctions notions in connection with
or after dispositive pre-trial notions, limting his discovery
opportunities and precluding trials. Thus Huber argues: "The
i ssue of attorneys fees was never an issue in the previous courts.
The fees were awarded on the basis of the previous courts
attenpting to attribute to Huber!® a malicious intent to injure
Marine with no discovery and no trial.... This is an issue for a
jury to decide and Huber has demanded a trial by jury.... Huber
wi || oppose any dism ssal of this action without a trial since he
is entitled to have his day in court, to have his nane cleared by
a jury of the allegations of wilful intent to nmaliciously injure
Mari ne. "

Wiile it is true that his intent was never the subject of

PHuber refers to hinself in the third person throughout his
witten subm ssions.
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trial, heisinerror in believing that it was not fully and fairly

adj udi cat ed. He thinks that a "full and fair opportunity to

litigate"! requires that he have received favorabl e decisions on
all of the discovery disputes and dispositive notions in the
earlier cases.

Here there is a total identity of (1) the findings upon
whi ch the sancti ons were based, (2) the issues that were (fully and
fairly) adjudicated in the various plenary |awsuits comrenced by
Huber agai nst Marine, and (3) the issues which Huber wi shes to try
to a jury in this dischargeability proceeding. There is a
confluence that |eaves no doubt that this proceeding is ripe for
adj udication and for resolution in favor of Marine, if not as a
matter of law, then as a matter of the sound discretion of this
Court after careful exam nation of the matters and proceedings in
t he pre-bankruptcy courts.

First in the exam nation is the question of whether the
District Court and the State Supreme Court findings constituted
findings that Huber acted wilfully and maliciously. For purposes
of section 523(a)(6) it has been said:

An injury to an entity or property may be a
malicious injury within this provision if it

UMontana v. U S., 440 U.S. 153 (1979); Allen v. MCurry,
449 U. S. 90, 95 (1980); Khandhar v. Elfenbein, 943 F.2d 244 (2nd
Cr. 1991).



Case No. 93-12782 K, AP 93-1308 K

certain

was wrongful and wi thout just cause or excuse,
even in the absence of personal hatred, spite

or ill-wll. The word 'wlful’ nmeans
"deliberate or intentional,' a deliberate and
intentional act which necessarily leads to
injury. Therefore, a wongful act done

intentionally, which necessarily produces harm
and is wthout just cause or excuse, my

constitute a wlful and malicious injury. It
has been said that this category of
liabilities except ed from di schar ge

‘contenpl ates sonething nore restricted than
malice in the broader sense,' and covers all
cases in which the facts of intent and nalice
are judicially ascertained, irrespective of
the character of the allegations made by the
party. Injuries wthin the neaning of
exception are not confined to physical damage
or destruction; but an injury to intangible
personal or property rights is sufficient...

A claim or judgnent based nerely upon
negl i gence does not necessarily constitute a
wi | ful and malicious injury wthin the
exception even if the negligence is alleged to
be reckl ess and wanton. Under this paragraph,
"W lful' neans deliberate or intentional.
Tinker v. Colwell, decided under section
17a(2) of the former Bankruptcy Act, held that
a |looser standard is intended, and to the
extent that this and ot her cases have applied
a "reckless disregard" standard they are
overrul ed.

3 Collier on Bankruptcy, 15th Ed. { 523.16
[No. 1] [Citations omtted.]

Page 28

In [ight of the above, it is inportant that this Court be

that the earlier findings were not findings of nere

negligence or recklessness, and that in fact the issues are
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"identical" in the sanctioning courts and this Court.!?® In his
Septenber 4, 1992 Order, the District Court Judge stated that
Huber's m srepresentations to the Court "anmobunt to an attenpt by

Huber to commt a fraud upon this Court and are sanctionabl e under

the Court's inherent power." [Page 15.] Huber II, IV, VIl at 15.
"In sum the Court finds that Huber, in an effort to
di ssuade Marine from trying to collect on his student |oans,

entered into a schenme to harass and intim date Marine through abuse

of the judicial process. He has filed multiple baseless and

meritless | awsuits against Marine and its attorneys and enpl oyees.
In light of the nature of the allegations made in these | awsuits,
and their obvious lack of nerit, they seek outrageous anounts of
damages t hat coul d not have reasonably been based on Huber's act ual
injuries. Huber has admtted during the course of court
proceedi ngs that he threatened to sue Marine every nonth unti

Mari ne acqui esced to his demands. Huber has also attenpted to

commt fraud upon the Court by msrepresenting his status as a

12See, for exanple, In re Braen, 900 F.2d 621 (3rd Cir.
1990) wherein the Court stated "coll ateral estoppel cannot
preclude a debtor fromcontesting that he acted maliciously if
t he deci si on upon which the estoppel claimis predicated required
only proof of negligence or reckl essness.”

For a careful and correct statenent regardi ng what
constitutes a wilful and malicious injury, see In re Fugazy, 157
B.R 761 (Bankr. S.D.N. Y. 1993), authored by the | ate Howard
Schwartzberg, U. S. B.J.
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student at Liberty University and the 'correspondence course'
nature of his programof study there. In addition, he attenpted to
intimdate Marine's attorneys by suing them in their personal
capacity, filing grievances against them with the Gievance
Comm ttee and making frivolous sanctions notions against them
When all of these factors are viewed together, they clearly show

t hat Huber was operating in bad faith, vexatiously, wantonly and

for oppressive reasons." |Id at 15, 16.

"Huber's onerous, nultiplicious and baseless litigation

agai nst Marine poses a direct threat to this Court's ability to
carry out its constitutional functions.” 1d at 19.

In his February 24, 1993 Order he stated, "the Court
finds that Huber's actions in filing and pursuing Huber X which
in light of Justice Doyle's January 19, 1993 opinion is neritless,

are part of his ongoing schene to harass Mirine and further

evi dences Huber's bad faith in this and Huber's other |awsuits."
Huber | X at 9.

At an earlier stage in this very dischargeability
proceedi ng, Marine sought an order from the District Court
w thdrawi ng the reference of the proceeding under 28 U. S.C. 8§ 157
so that the dischargeability of the District Court's sanctions
order may be determned by the District Court itself. |In denying

that notion, by order dated April 18, 1994, the D strict Court
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reiterated that it had "found that defendant had acted in bad

faith, vexatiously, wantonly and for oppressive reasons throughout

the litigation ... [and] that defendant's actions in filing and

pursuing Huber 1X were part of his ongoing schene to harass

plaintiff and evidence defendant's bad faith in pursuing that and
other litigation."

The District Court's holdings were expressly stated to
have been rendered in reliance upon the case of Chanbers v. Nasco,
Inc., 501 U.S. 32 (1991), and in recognition of the adnonition that
such inherent powers nust be exercised with restraint and
discretion. In exam ning the Chanbers case we see the nature of
the powers there at issue, and, consequently, the nature of the
powers exercised here by the District Court. Anobng the inherent
powers are the power to inpose silence, respect, decorum and
subm ssion to the Court's |lawful mandates; the power to contro
adm ssion to its Bar and discipline attorneys who appear before it;
the power to punish for contenpt, and the power to vacate its own
j udgnment upon proof that a fraud has been perpetrated upon the
Court. The inherent power utilized here by the District Court,
acknowl edged by the U. S. Suprene Court to be one of the inherent
powers of the District Court, is that of fashioning an appropriate
sanction for conduct which abuses the judicial process.

In this last regard, the Suprene Court noted that award
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of attorneys fees (thus departing from the so-called "Anerican
Rule") 1is appropriate when a party has "acted in bad faith,
vexatiously, wantonly, or for oppressive reasons,” or if the Court
finds "that fraud has been practiced upon it, or that the very
tenple of justice has been defiled,” or when a party "shows bad
faith by delaying or disrupting the litigation or by hanpering
enforcenent of a Court order.” Idat 32, 46. Inthis |ast regard,
t he Suprene Court stated that "the inposition of sanctions in this
i nstance transcends a Court's equitabl e power concerning rel ati ons
bet ween the parties and reaches a Court's inherent power to police
itself, thus serving the dual purpose of 'vindicating judicial
authority without resort to the nore drastic sanctions avail able
for contenpt of court and making the prevailing party whole for the
expenses caused by his opponent's obstinacy.'" 1d at 46.

The Suprene Court nmakes it clear that a requisite to the
use of a District Court's inherent power to inpose attorney's fees
as a sanction is a finding of bad faith conduct.

In light of the | anguage used by the District Court, and
the authorities upon which the District Court based its deci sion,
| am convinced as a matter of ny independent judgnent and
discretion that the District Court nmade a finding of wilful ness and
mal i ci ousness on Huber's part, upon a proper record, and under

standards sufficiently coincident wwth the standards that woul d be
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applied by this Court in an "original" action under 11 U S C
8 523(a)(6), that Marine is entitled to judgnment if the other
el enments establishing collateral estoppel are present. Acts that
are in bad faith, vexatious, wanton, and for oppressive reasons,
are acts that are an intentional injury, wthout cause or excuse,
and are thus both "wilful” and "malicious." (That issues be
"identical" does not require that there be identical |anguage.)

The sane is true as to the sanctions decision of the
State Suprene Court. When Huber sought sanctions agai nst Marine
and others under N.Y. CGv. Prac. L.& R 8303-a, Marine cross-noved
under the sanme provision.® That April 10, 1992 notion squarely
pl aced before the State Suprene Court Justice the question of
whet her Huber shoul d be sanctioned, and Huber had a full and fair
opportunity to respond to that notion.

N.Y. Cv. Prac. L. &R 8303-a, as explained by the State
Suprene Court Justice in his January 19, 1993 decision, requires a
finding of bad faith. Specifically, subsection c thereof states
that "in order to find the action, claim counterclaim defense or
crossclaimto be frivol ous under subdivision (a) of this section,

the Court must find one or nore of the following: (i) the action,

13See Volune |1, Exhibit H to the Second Affidavit of
CGeorge L. Cownie In Support of Marine's Mdtions for Sumrary
Judgnment and to Strike Affirmative Defenses and Counterclai m
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claim counterclaim defense or crossclai mwas comenced, used or
continued in bad faith, solely to delay or prolong the resolution
of the litigation or to harass or maliciously injure another; (ii)
the action, claim counterclaim defense or crossclaim was
commenced or continued in bad faith w thout any reasonabl e basis in
law or in fact and could not be supported by a good faith argunent
for an extension, nodification or reversal of existing law. |If the
action, claim counterclaim defense or crossclaim was pronptly
di sconti nued when the party or the attorney | earned or shoul d have
| earned that the action, claim counterclaim defense or crossclaim
| acked such a reasonable basis, the Court may find that the party
or the attorney did not act in bad faith." Huber I, V, VIIl at 16,
17.

In deciding to award sanctions, that Court stated that
"Huber 1, Huber 111, Huber V and Huber VIII, as well as actions
filed inthe United States District Court for the Western District
of New York: Huber 111, Huber IV and Huber VII have all been
di sm ssed on notions for sunmary judgnent as neritless. Also, this

Court finds that Huber has commenced and continued basel ess and

neritless litigation in bad faith primarily to harass Marine, its

enpl oyees and attorneys in an attenpt to dissuade Marine from

trying to collect on his student | oans. Besides the |ack of nerit

in all of Huber's clains, there are several other factors clearly
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denonstrating Huber's bad faith and intention to harass Marine."
ld at 18.

The Court then exam ned several factors denonstrating
Huber's bad faith. Indeed, at one point in that decision the State

Court Justice stated, "Mst revealing as to Huber's bad faith and

intent to harass and naliciously injure Marine and its attorneys"

was a certain letter from Huber to the attorneys dated March 26,
1992, which the State Court Justice referred to as follows:

"Despite the appallingly unprofessional conduct by a |awer

exenplified by this letter, Huber, amazingly, still, has the
tenerity to nove for sanctions against Marine's attorneys.” |Id at
20.

As is the case with the sanctions award by the District
Court, the present Court is convinced that the State Court found
that Huber did maliciously and wilfully injure Marine; that that
matter was properly before the State Court; and that it was
adj udi cated on a proper record and according to standards that
deserve preclusive effect for 8 523(a)(6) purposes, if the other
el emrents of collateral estoppel are present.

The above anal ysis establishes that the i ssues sought to
be precluded here are the same as those at issue in the prior
actions; to wit, wilfulness and maliciousness. The next elenents

are that those issues be found to have been properly before those
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courts, actually litigated in a fair and full manner, and necessary
to those courts' holdings. (There is a certain overlap anong these
el enments in the case at bar.)

Despite the absence of trial with regard to the sanctions
nmotion in the District Court, Marine is correct in its assertion
that the issues decided by the sanctions decision were actually
litigated and fully and fairly adjudicated. This is so because, as
stated by the District Court, "Huber's sanctionable conduct has
occurred either in the presence of the Court or in papers he has
filed."'* Specifically, all of the various acti ons brought by Huber
agai nst Marine and others were fully and fairly adjudicated in the
nine plenary proceedings, to be wthout nerit. He had the
opportunity for discovery therein. H's clains of wongful conduct
by others were heard and rejected. It was his refusal to accept
those determnations, and his consequent filing of additional
| awsuits in disregard of those determ nations, that were anong his
sanctionable acts. H's malicious intent was not only evident from
his clains, but fromhis statenents and threats, according to those
Courts. Even his claimthat the dismssals of his earlier suits
were procured by fraud of Marine and its attorneys and enpl oyees

was fully considered and rejected as baseless by the State Court

1See footnote 4 in the District Court's Decision dated
Sept enber 4, 1992.
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Judge who dismssed the State Court actions. | ndeed, Huber [IX
itself was an effort to relitigate in the federal forum the
gquestion of whether those dism ssals had been obtained by fraud,
and that is the very issue that Huber seeks to relitigate here in
order to vindicate his actions. (He thinks that Judge Arcara was
wong in granting collateral estoppel effect to Judge Doyle's
rejection of Huber's clains of fraud.)

Everyt hi ng upon whi ch t he sancti ons awards were based was
a matter of record or had been fully and fairly adjudicated prior
thereto, and no further hearing was required other than as to the
anount of attorneys fees: both the state and federal courts
provi ded to Huber the opportunity for a full hearing on the matter
of the amount of the award.

The only purpose a trial would have served in the
sanctioning courts would have been to permt Huber to place his
self-serving denials of bad faith on the record. The sancti oning
courts obviously believed that they, as factfinders, would not

benefit froma trial on that subject.?®

31'f there is any authority for the proposition that Huber
is entitled to a jury trial on the issues addressed in the
sanctions notions, he has not cited it. The sanctions at issue
are simlar to awards for civil contenpt, and it is clear that
civil contenpts may be punished sunmarily; see 47 Am Jur. 2d,
Jury 8 54 (1969), and 17 Am Jur.2d, Contenpt 88 193-203, 216-219
(1990).
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Consequently, the issues before the sanctioning courts
are not to be relitigated here. The matter of sanctions was
properly before those courts. Findings of intentional, bad faith
conduct that was designed to injure Marine were i ndeed "necessary"
to those courts' holdings. And, as noted above (at footnote 4),
al t hough only a "fair preponderance"” standard is required under 8§
523(a)(6), the sanctioning Courts (acting as the finders of fact
upon the sanctions requests) manifested not even the slightest
trace of doubt as to Huber's intentions.

There is nothing to be tried here that has not already

been properly resol ved agai nst Huber.®

¥To the extent that Huber m ght suggest that the sanctions
findings are not "final" determ nations, the suggestion is
rejected. He took the District Court's decision to the Grcuit
Court of Appeals and lost. He asked the State Court to vacate
its decision and lost. The appeals tines have expired. (Actions
by a Debtor are not stayed by 11 U. S.C. § 362.)
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CONCLUSI ON

Before rendering its decision, the Court will note (only
in passing) that simlar i ssues have been addressed under different
statutory provisions than those briefed and argued here, sonetines
with simlar results.

Thus, there is a suggestion in at |east one casel’ that
resort to Bankruptcy Court cannot relieve a debtor frombeing held
responsible to a U S. District Court in civil contenpt. "This
court has already determ ned that defendant violated two direct
orders of this Court. ...The court cannot conceive that Congress
intended to ... permt a party to blatantly violate direct orders
of the court and then seek shelter froma bankruptcy judge," that
District Court said. It concluded that its authority to i npose an
appropriate sentence for civil contenpt, at | east to coerce future
conpliance, was not inpaired by the bankruptcy filing. Likew se,
in the present case it is clear that the sanctions orders were in
part to uphold the processes of the Court of which this Bankruptcy
Court is a "unit."

And consi der the debate regarding the applicability of 11

U.S. Sprint Coomm Co. v. Buscher, 89 B.R 154 (Kan. 1988);
See al so the "Unpublished Disposition” of Phipps v. Comonweal t h
of Ky. at 1992 W. 358480 (6th Cr. 1992).
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US C 8§ 523(a)(7) to civil contenpt awards even when such awards
are payable to the opposing party.!® An excellent analysis of that
debate is contained at In re Wod, _ B.R __ , 1994 W 187794
(Bankr. WD. Tex. 1994) (which case also would be virtually
identical to the case presently at Bar were it not for the fact
that in that case the District Judge's sanctions Orders were based
on a Magi strate-Judge's Report and Recomendation with regard to
matters that were "actually tried before hin).

Summary judgnent in favor of Marine is granted. Judgnent
shal | enter declaring the sanctions obligations non-di schargeabl e.
Since Huber's discharge has entered, Marine is now free to enforce
agai nst Huber these non-dischargeable debts. (11 U sSsC
§ 362(c)(2)(0)).

SO ORDERED.

Dat ed: Buffal o, New York
July 1, 1994

1811 U.S.C. 8§ 523(a)(7) excepts fromdischarge any debt "to
the extent such debt is for a fine, penalty, or forfeiture
payable to and for the benefit of a governnmental unit, and is not
conpensation for actual pecuniary loss ..." with certain
exceptions not here rel evant.



